Chiff Sepuny is o purtner

peaticing i the Toterationd

Thuie, Preatcment,

Resolugtuns, hedio Frledediy
Gronp ansd Clinn Pastice
Gironps of Bluky, Cusecls &
Craydony, LLE My Samow
ardires corpormtiong, imfuarry
agodavie, mul gorernienrs
orl il Canhe-US i yloluil
crixs-bonfer fsocs, incading
ilteral invesament troaty

1 tiidrging

e aerersseifiong iy il
intfair subisiely clafiees, sechrical
bueriers i tnade, export fimpor
licerges, stams, procireiment,
complionce with intentionnt
agreements (NAFTA, BT,
and gomplianee it ai-
beibery fegishation. Prakash
Nargyustan i an wsoriate
practicitey in the firm’s
Buyiness and nenatioml
Trade Gronps, Prakash

s beewr ealled o ehe B ine
Qutativ el in !
is a member of the finie's
fredin Working Groug The

antfuoes o be reuched at chiff
sostow(EBblakes,com and
prakash.naryanan@hblabes.
cony, riportively

Fezeruary 2008

Real FEstate Investiment in
India: Canada-India Investment
Treaty as a Conduit for

US Investors

By Cliff Sosnow and Prakash Narayanan

nnual GDP growth averaging over
seven percer for the last decade

has resulted in explosive growth in
another sector in Indis—renl eseate, Some
forecast that the Indian real estate marker will
grow from $12 billion in 2005 to $90 bilkon
by 2015. Increasing incomes and a growing
middle~class thar 15 over 300 million strong
propel demand for residendal homes. Rap-
idly growing businesses, particulazly in the
[T sector, are fuelling demand for high-quaicy
commercial office space across 2 number of
cities. Add to this the large number of western-
style malls being build across the couniy,
a celatively new concept in India, and the
potentiai entry of large retailers such as
Whai-Mart and Carrefoar, and it becomes
clear why real estare in India is a prime
investment destination.

The recent lifing of restricdons by the
Indian government on foreign direct Invese-
ment in construction projects has triggered
foreign investment in Indian real estate. It is
estimated that there are a number of foreign
funds that have mised money for investrnent in
indian realty, including the Blackstone Group,
Goldman Sachs, Cidgroup Property Investors
and Morgan Stanley. For instance, in mid:
2607, Morgan Stanley entered into 2 deal with
India’s Oberml Constructions w invest about
3150 million. CALPERS invested $§100 mil-
lion in a real estate fund promoted by India’s
IL&FS. The Nakheel Group of Dubai entered

into 1 $10 billion deal with India's DLF for
residental projects. Most recenty, Canada’s
Caisse de depot er placement du Quebec
arnouncad thae it raay invese up o $1.7 billion
in India’s real estace market.

The real estate sector in India is growing
fast, and s poised for even larger growth. The
Indian government is reportedly considering
the inwoduction of Real Estate [nvestment
Trusts (REITs), which would provide further
impetes o the real estate marker in India
These are significant opportunides for foreign
investors as well as businesses involved in real
astate cevelopment. Investment decisions of
course, always have w be made with care,
especially when dealing with a still-developing
economy that may have legal, business and
cultural differences with the North American
or European economies that a US company
o1y otherwise be familiar with.

This article briefly describes an investment
weaty being concluded berween Canada and
India that, as explained below; can be used as 2
conduit for the protecton of US investments,
including invesements in the real estate sector,
in India, given that the US and India have no
such stmilar treaty protecdos.

THE ROLE OF A BIT

Decisions tegarding investmments in foreign
countries, particularly for mid-size endries,
are easier to make when the protecton of 2
bifateral investment treaty (BIT) is available to
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the investor. A BIT is an agreement entered into beeween
two countries that obligates each country to obey cestain
rules respecting investors from the other country and their
investments. The protections offered by a BIT generlly
include and-discrimination rules, including *nadonal treat-
ment” and “most-favoured padon” treamment. Nadonal
treatment prohibits a counery from treadng investors from
the other country and their investments less favourably
than its own investors and investments. “Most-{avoured
nation” treatmient requires 3 COUMrY O Lreal investors
of the other country and their investments, as well as i
treats those of any other third conntry. In addition to ang-
discrimination rules, BITs also often impose rules concern-
ing direct and indirect expropriation that ensures ¢hat even
if such expropriadon ocears, it would be in zecordance
with due process of faw and ensure adequate and appropri-
ate compensation. In addition, BITs may protect investors
against the imposidon of measures such as performance
requirements such as local content requirements, mini-
mum export level requirernents, obligatory technology
mransfers, etc,

A number of counwries have entered imo BITs. For
mnstance, the US has entered into BITs with Argentina,
Egypt, Moroceo, and more recentdy with Uruguay, Similagly,
Canada has entered into BITs with Costa Rica, Lebanon,
Philippines, the Ukrnine and most recentdy with Peru.
Indeed, with the outcome of the most recent round of the
World Trade Qrganization negeriations rermaining uncer-
tain, cousnitries are increasingly focusing on bilateral treaties
to expand the range of protection for cross-border trade
and investment.

The US, however, does not have a BIT with India. Mean-
while, Canada has recentdy announced thac it is in the final
stages of concluding a BIT with India. This Canada-India
Foreipn Investment Promoton and Protection Agreement
{Camada-India FIPA) is expected to increase the trade
and investment becween Canadian and indian companies
marndfold. US companies that have a subsidiary or other
operations in Canada will also be able to take advantage of
the Canada-Indiz FIPA by roudng their investment in India
through their Canadizn entity

While the wext of the Canada-India FIPA is not yet
publicly available, publicly available informaton on the
Canada-India FIPA and the model FIPA that the Cana-
dian government uses in negotiatdng BITs with developing
countries point to the nature of the protections likely to be
wvailable to investors under the Canada-India FIPA.
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OVERVIEW OF THE
CANADA-INDIA FIPA

On June 16, 2007, the Minister of Internatonal Trade for
Canada, Mr. David Emerson, along with his counterpart
in India, Minister of Commerce and Industry Mr. Kamal
Nath, annownced the conclusion of the negotations for
the forthcoming Canada-India FIPA. While the text of the
Canada-India FIPA is not yet publicly available, like al] new
FiPAs entered into by Canada, the Camada-India FIPA is
expected to be based on Canada’s mode] FIPA. The Cana-
dian model FIPA is derived from the invesmment chapter
(Chapter 11) of the North American Free Trade Agree-
ment (NAFTA), Therefore, the protections avatlable under
the Canada-India FIPA will be familiar to US enddes with
investments in Canada or Mexico, Like the NAFTA, the
Canada-Incha FIPA is Bkely w offer comprehensive invest-
ment protection including non-discriminatory treatment
with the customary international law minimum standard of
meatment, protection in reladon te expropriation, lmited
allowances for relaxadon of health, safery or environmensal
laws and access to internatonal arbitration in the face of an
investar-state dispute.

Scope of Coverage

While the actual wording of the text of Canada-India
FIPA would have to be examined when it becomes avail-
able, based on publicly available information, including
Canada’s model FIPA, the scope of the Canada-India
FIPA is likely to be broad and cover all kinds of invesc-
ment withouot restrictions to any major industry sector. For
instance, investments in the real estate sector, investments
in inteflecrual properrty, infrastzucture, natural resources,
etc., whether by equity participation or otherwise, are all to
be covered by the Canada-India FIPA. Ac the sume tme,
Jjust as in the NAFTA, investments relating to certain sec-
tors, such as cudmural industries, which has been an area of
partcnlar concern for Cenada, will Ekely be excluded fom
coverage.

In partcular, investments in the real estate sector, when
scquired for economic or business purposes whether
through equity pardcipadon or by entering into a joint
vepmre or by ether means, are likely to be covered by the
Canada-India FIPA, unless the fnalized text of the Canada-
Incia FIPA, which is not a5 yer public, maintains certain
lirnitations on investments in the real-estate sector,

Further, while the rext of the Camadn-India FIPA is
not yet available to confirmn how an “investor” would be
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defined, based on the text of previous FIPAs eatered into by
Canada, it is likely thar an “Investoc” will be beoadly defined
to include any endry that is constituted or organized under
the laws of the applicable country {India or Canada, as the
case mmay be). This means that the Canadian affiliate of a US
entity would be considered an investor if the investrens in
India is flowing through the Canadian eutity. This would
allow the US parent entity fo obtain the advantages of the
Canada-India FIPA by routing its investment through a
Canadian affiliate.

Anti-Discrimination Provisions

With regards o the substamtive provisions aBording pro-
tection of invescors and their investment, the Canada-India
FIPA will conmin a provision for “national treatment”
under which Canada and India will be required to accord
investors and investments from each other teatment no less
fovourmble than it accords, in ike circumstances, to its own
investors and investments. The “nadonal treatment™ provi-
sion in the Canada-India FIPA is Likely o be applicuble
only post-establishment, for example the “national teat-
ment” provision would only apply o investments that are
actually made in the countey and not potental o planned
investments (pre-establishiment).

The Camada-India FIPA will also contain a most-favoured
nation treatment provision which dicrates that the investors
and investoents of one countey be treated no less favour-
ably than investors and investments of a thizd country. Thus,
the best rearment thar is avatlable to investors of any other
country will necessarily be extended by India to investors
from Canada and their investments in India.

These anti-discrimination provisions are also likely to
extend to investment loss due to armed conflicr, civil sorife
or matural disaster, Based on the provisions of the NAFTA
investment chapter and Canada’s model FIPA, sectors
that will likely not be afforded the protection of the ang-
discrirnination provisions include the social services sector,
health sector, environmentl protection, safery and public
education.

Protection against Expropriation

Of particular interest to holders of real estate, a provision
thae will Hikely also be included in the Canada-india FIPA
is 2 provision relating to protection against expropriation.
In Canada’s model FIPA, exproprintion protecton spe-
cifically includes the words “having an effect equivalent ro”
nadonalization or expropriation. These words are however,

Fesruary 2008

different than the NAFTA rexrt, which uses the words “an-
wmount to exproprianon.” While the Camada-India FIPA
will almost certainly include protections against expro-
priation of real estate, such as compensation for the appro-
priation of the investment, it remains to be seen what the
extent of such protection will be and whether the NAFTA
approach or the model FIPA approach is adopted so as 1o
put to rest any uncectainty with regare to the scope of the
protecrion,

Other Protections

Another obligation likely to be present in the Canada-
India FIPA is the right to tempornily admir any person
who possesses managerial, executive or specialized knowl-
edge into the country, so that the investor can benefit fom
their relatve expertise. Other standard protecdons offered
i the Canada-India FIPA would include a provision thar
neither party is enttled to necessitate pecformance require-
ments in the form of minimum levels of exporis of certain
goods or require minimum levels of domestic content.
Monopotlies and state enterprises are likely ro be allowad
under the agreement so long as the regulatory conuol or
administrative supervision does not conflict with any other
provision in the Canada-India FIPA.

As for the tansfer of Rinds, as per Canada’y model FIPA,
investors will be capable of transferring any contriburions to
capital, profits, dividends, interest, capital gains, royalcy pay-
ments and other amoeunts derived from investment subject
o each party’s bankeruptey and insolvency, securities, and
crirninal Irws or any adjudicatory proceedings. With regard
to the specifics of the Caneda-India FIPA, given Indias
concerns as a developing country and perhaps cognizant of
the Asian crisis in the late 1990s, in relation to speculative
capital there are likely to be some carve-outs in reladon to
the transfer of such capital into and our of India.

General Exceptions

Much like other investment reeades and free rade agree-
ments, the Canada-Indiz FIPA will contain provisions ser-
ting out any substantive reservations and exceptions. Given
that these provisions are specific to the concerns of Canada
and India, the precise scope and nature of the exceptions
may not be clear undl the texe of the Canada-India FIPA
becomes publicly available. Nonetheless, in addition to the
likely exemptions discussed above, one can expect to see the
usual general excepdons relating to ensuring the preserva-
tion of the envimomment, human, animal and plant healeh,
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as well as natural resources. Under the specific provision of
the health, safery, and environmental measures, the Canada-
India FIPA likely will prohibit each country from Jowing
lizalth, safety, or environmental laws in order to armet for-
eign investment. [n addition, procurement by government
entities is ikely to be exempted from most obligations in
the Canada-India FIPA.

Dispute Settlement

The dispute serlement provisions of a BIT are one of
the most important parts of the agreement since they pro-
vide for a mechanism chat is independent of the domestic
legal system. In the case of India, given the slow pace of
the judicial system, access to internadonal arbitradon is an
importation component of the Canada-India FIPA. Based
on the provisions of Canada’'s model FIPA, the Canada-
India FIPA is likely to conwin rwo differenc provisions
pertaining o dispute serdement. One that deals with dis-
putes arising berween investors and the host country, and
another ¢t deals with disputes arising berween the two
coungries. Recourse under either kind of dispute is likely to
be through internatonal arbicraton in accordance with one
of the accepted international arbirration rules.

I this context, i is notewarthy that while Canada has
recertly moved ahead with steps to bring into effect the
Intermational Convention on Setdement of lavesument
Dispuies (ICSID Conventon), Indiz s not 2 signatory to
the ICSID Convendon. This means that the use of ICSID
as a venue for arbitradon & only possible if India specifically
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agrees to do 5o in a particular situation. On the other hand,
both Canada and India are signatories to the New York
Convention on the Recopnition and Enforcement of For-
eignt Arbitral Awards which provides for the enforcement of
arbirral awards made in foreign counmies. As a result, while
arbitrations are less Likely to be held under the aegis of the
ICSID, if they are held under the regis of one the numerous
other arbitraton bodies, such as the Unired Nations Com-
mussion on International Tmde (UNCITRAL) or Tondon
Court of Internatonal Arbitration (LCIA), both Canada and
India have a mechanism in place to have such arbirmdon
awards enforced in their respective domestic legal system.

. The provisions relating to dispute resoludeon should there-
fore provide considerable comiort o real estate investors
taking advastage of the Canada-India FIPA.

THE CANADA-INDIA FIPA
AS A CONDUIT

The forthcoming Canada-India FIPA will permit Cana-
dian entities to ke advantage of dhe rapidly expanding
Indian real estate sector while being assured of a minimal
degree of protection for their investment. US companies
that are contemplating taking zdvantage of the booming
Indian marketplace, and in particular the real estate sector,
waould be well advised o consider routing their invesernents
in India through Canada, for instance through their existing
Camadian affiliates or by esablishing 3 Canadian affiliare, and
taking advantage of the protections avatlable under the soon
to be finalized Canada-India FIPA,
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