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T

HE PEACE BRIDGE, LOCAT ED AT
the end of Lake Erie, connects the United
States to Canada. Opened in 1927, it was
named to commemorate 100 years of peace
between the two countries and remains one of
North America’s most important commercial ports.
Notwithstanding the close ties between Canada and the
United States, there is an important difference in the way that
mergers are reviewed on either side of the border. In Canada,
the efficiencies defense is typically credited and increasingly
determines the outcome of transactions that would otherwise
be considered anticompetitive under the law. In the United
States, efficiencies are seldom credited and almost never influence the outcome of mergers that are otherwise deemed anticompetitive. This is important because a significant number
of mergers are reviewed by both the Canadian Competition
Bureau (the Bureau) and the U.S. antitrust agencies.1
The differing treatment of efficiencies can lead to different results on different sides of the border.2 This is despite the
fact that U.S. government officials stated in the aftermath of
GE/Honeywell that convergence is desired whenever possible to avoid one authority blocking a transaction that may be
procompetitive and efficiency-enhancing in another.3 As discussed in this article, when it comes to efficiencies, the differences are greater than the similarities.

Background
Efficiencies remain the primary rationale for almost all mergers; they allow the merging firms to achieve economies of
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scale and scope in production, staff rationalization, financial
synergies (e.g., lower cost of capital), and other synergies.4
Intergovernmental agencies such as the Organization for
Economic Co-operation and Development (OECD), as well
as most antitrust authorities, have generally acknowledged the
importance of an assessment of efficiencies in merger review.5
The International Competition Network recommends that
competition agencies include an assessment of potential efficiencies in their overall merger review analytical framework,
noting that certain efficiencies “may bring synergies on a
potentially continuous basis, thus enhancing the potential
performance of the merged entity and the potential benefit
to competition and consumers.” 6
While the U.S. Horizontal Merger Guidelines expressly
recognize that “a primary benefit of mergers to the economy
is their potential to generate significant efficiencies,” 7 the
U.S. Supreme Court has not expressly recognized an efficiencies defense for mergers. However, the Sixth, Eighth,
Eleventh, and District of Columbia Circuits, and most
recently, the Ninth Circuit, have at least suggested that efficiencies could save the day for the right merger—although
the Ninth Circuit recently cautioned that “we remain skeptical about the efficiencies defense in general and about its
scope in particular.” 8
By contrast, the Supreme Court of Canada has recently
approved a merger to monopoly based on the efficiencies
defense, noting that only “marginal efficiency gains are
required for the defense to apply.” 9 Questions remain in both
countries and in cross-border cases as to how efficiencies
are to be treated in strategic mergers. This is particularly
important given the 2014 publication of the Best Practices on
Cooperation in Merger Investigations by the U.S. antitrust
agencies and the Bureau, which encourages them to work
together.10
Regardless of whether merger laws give primacy to economic efficiency (as in Canada) or incorporate economic
efficiency as an element in merger review (as in the United
States), there is significant value in ensuring consistent results
with conclusions that are supported by sound economic prin-

ciples. Economics provides an objective basis for assessing
antitrust issues, which is important when agencies may be
feeling pressure to take into account more political factors,
such as the impact on employment. As new issues emerge,
particularly in terms of the assessment of vertical mergers, or
mergers that can result in significant dynamic efficiencies
and innovation, tools that are used to evaluate economic
efficiency offer the potential for an objective approach to
such assessments, often through sophisticated and quantifiable economic analysis.
Prominence of Efficiencies in Canadian
Merger Review
Canada has a strong track record of crediting efficiencies in
merger reviews, and even clearing transactions that would
otherwise be challenged if not for the claimed efficiencies. In
Canada, primacy is given to economic efficiency as a statutory objective in Section 96 of the Canada Competition Act
(the Act),11 which provides a defense to mergers that are otherwise likely to lessen or prevent competition if efficiencies
from the merger are likely to be greater than and offset the
merger’s anticompetitive effects.12 As the Supreme Court of
Canada recognized in Tervita Corp. v. Canada (Commissioner
of Competition), this efficiencies defense was introduced following a report from the Economic Council of Canada that
“identified economic efficiency as the overriding policy objective” behind reforming the Act.13
The efficiencies defense in Section 96 of the Act recognizes
the important benefits that mergers can generate for the economy through cost savings and economies of scale, which make
the Canadian economy more competitive and more efficient.
At the same time, the provision acknowledges that certain
mergers can also have negative impacts on competition, and
seeks to balance these factors to determine whether a merger
will result in a net economic benefit to the Canadian economy. There is no requirement that efficiencies be passed on to
consumers; therefore, fixed cost savings are an important consideration in addition to variable cost savings. As a result,
efficiencies could save a merger to monopoly in Canada, even
if it leads to higher prices or less choice for consumers.
In economic terms, Section 96 posits a cost-benefit analysis that aims to maximize total surplus (the sum of producer
surplus and consumer surplus) for Canadian society. This
total surplus approach set out in Canada’s statute has led
commentators to call it the “most economically literate”
competition law in the world.14 As set out in the Merger
Enforcement Guidelines, the Bureau will exclude efficiency
gains that would have been achieved through alternative
means even if an order from the Canadian Competition
Tribunal were issued; efficiency gains that would not be
affected by a Tribunal order; gains that are redistributive in
nature (e.g., cost reductions from increased bargaining leverage); efficiency gains that do not accrue to the benefit of the
Canadian economy; and savings resulting from a reduction
in output, service, quality, or product choice.15

Regardless of whether merger laws give primacy to
economic efficiency (as in Canada) or incor porate
economic efficiency as an element in merger review
(as in the United States), there is significant value
in ensuring consistent results with conclusions that
are suppor ted by sound economic principles.

In Tervita, the Supreme Court of Canada confirmed the
importance of efficiencies to Canadian competition law and
held that a transaction cannot be blocked if the efficiencies
outweigh the anticompetitive effects, even if only by a small
amount.16 The Supreme Court of Canada also clarified that,
in a Section 96 case, the Bureau has the burden of quantifying the anticompetitive effects of a merger, while the merging parties have the burden of quantifying the efficiencies.17
Following the Tervita decision, Superior/Canexus was the
first case to be cleared publicly by the Bureau on efficiencies.18
The Bureau had previously referred to efficiencies as a factor
leading it to clear prior mergers,19 but in no prior case had the
Bureau concluded that claimed efficiencies were sufficient to
compensate for a substantial lessening of competition that
would otherwise require a remedy.20 Subsequently, the Bureau
has taken merger efficiencies into account in a number of
cases—including Chemtrade/Canexus 21 and First Air/Calm
Air 22—but it is not clear whether the Bureau would have
sought to block these mergers if not for the efficiencies.23
More recently, the Bureau utilized a different approach
to efficiencies during its review of Superior’s acquisition of
Canwest Propane—a case involving retail distribution of
propane in Western Canada.24 The Bureau’s position statement explains that it took a “market-by-market” approach to
the efficiencies trade-off in Section 96, whereby the efficiencies in each local market were compared to the anticompetitive effects in each local market, rather than across the transaction as a whole.25 We expect that the Bureau’s justification
for this approach is likely that it enables the Bureau to resolve
anticompetitive effects in those markets with few efficiencies,
while allowing merging parties to still achieve efficiencies in
other markets with relatively fewer anticompetitive effects.
The legal basis for this market-by-market approach to the
efficiencies trade-off analysis appears questionable. The word
“market” does not appear in the wording of the efficiencies
defense set out in Section 96 of the Act. The language of
Section 96 also appears to contemplate a single order being
applied to the merger as a whole for the efficiencies trade-off
(rather than separate “orders” in each relevant market).26 A
market-by-market approach to Section 96 was not adopted
in either of the relevant leading decided cases. In fact, the
Tribunal explicitly rejected such an approach in Canada
(Commissioner of Competition) v. Superior Propane, Inc., statS P R I N G
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ing that the efficiencies do not need to exceed the anticompetitive effects in every single market for the efficiencies
defense to apply, as long as the efficiencies exceed the effects
as a whole.27 The Supreme Court of Canada also stated in
Tervita that Section 96 prevents a remedial order from being
issued “if it is found that the merger is likely to bring about
efficiencies that are greater than and will offset the anticompetitive effects resulting from the merger.” 28 This suggests
that the efficiencies trade-off is to be carried out across the
merger as a whole rather than separately for each market,
which is consistent with the plain reading of Section 96.29
Primacy of Consumer Welfare in U.S.
Merger Reviews30
The U.S. Horizontal Merger Guidelines recognize the significant benefits that efficiencies can create for consumers,
including “lower prices, improved quality, enhanced service,
or new products.” 31 While efficiencies have been recognized
by U.S. jurisprudence, unlike in recent decisions in Canada,
they are rarely endorsed as a defense that will save an otherwise anticompetitive merger.32 In the United States, the efficiencies defense generally lands like a dubious alibi—necessarily considered but very seldom credited.
This is because U.S. “antitrust laws give competition, not
internal operational efficiency, primacy in protecting customers.”33 Efficiencies are assessed as part of the overall analysis of anticompetitive effects, and the Horizontal Merger
Guidelines state that a merger will not be challenged where
cognizable efficiencies exist such that the merger is not likely
to harm customers.34 In economic terms, efficiencies in the
United States are effectively assessed under a consumer surplus
standard, where the focus is on the direct impact on consumers. This creates tension with the Canadian approach,
which, as determined by the Supreme Court of Canada, also
takes producer surplus into account.35
The Horizontal Merger Guidelines note that efficiencies are
most likely to make a difference to the U.S. agencies’ analysis of a merger when the likely anticompetitive effects are not
significant in the first place. Efficiencies will therefore “almost
never justify a merger to monopoly or near monopoly.” 36
The roots of U.S. skepticism toward the efficiencies
defense originated in early cases, such as FTC v. Procter &
Gamble Co., where the Supreme Court held that “[p]ossible
economies cannot be used as a defense to illegality. Congress
was aware that some mergers which lessen competition may
also result in economies but it struck the balance in favor of
protecting competition.” 37
While subsequent courts have acknowledged the possibility of an efficiencies defense, they have mostly done so grudgingly and with little inclination to actually credit relevant
claims.38 In St. Alphonsus Medical Center—Nampa Inc. v. St.
Luke’s Health System, Ltd., the U.S. Court of Appeals for the
Ninth Circuit noted that “a defendant can rebut a prima facie
case with evidence that the proposed merger will create a
more efficient combined entity and thus increase competi6 6
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tion.” 39 However, the Ninth Circuit nonetheless rejected the
defendants’ efficiencies defense and, looking beyond the case
immediately before it, also stated that “we remain skeptical
about the efficiencies defense in general and about its scope
in particular.” 40
More recently, the U.S. Court of Appeals for the D.C.
Circuit affirmed the district court’s decision blocking the
proposed Anthem/Cigna merger. The focus on appeal was
the lower court’s treatment of Anthem’s efficiencies defense,
and the D.C. Circuit questioned whether efficiencies are a
viable legal defense under Section 7 of the Clayton Act in
light of Procter & Gamble.41 The D.C. Circuit ultimately
declined to determine whether efficiencies could save an otherwise illegal merger and went on to consider but ultimately discounted the efficiencies presented by Anthem.42
The D.C. Circuit found that Anthem’s claimed efficiencies were not merger-specific because Anthem failed to show
that it could not have achieved the efficiencies on its own
absent the merger.43 This approach is consistent with the
Horizontal Merger Guidelines, which require that efficiencies
not be achievable through other less anticompetitive means.44
In Canada, by contrast, merger-specificity simply requires
that efficiency gains would not have been achieved absent the
merger,45 and does not depend upon whether such gains
could theoretically have been achieved in another, less anticompetitive way.46
While the efficiencies defense faces serious challenges when
a transaction ends up in a U.S. courtroom, they are relevant
to the prosecutorial discretion of the antitrust agencies. The
revisions made in 1997 to the 1992 Horizontal Merger Guidelines were intended to bolster the relevance of the efficiencies
defense in merger review,47 and the 2010 Horizontal Merger
Guidelines largely echo this.48 However, despite the recognition by the U.S. antitrust agencies that efficiencies are relevant
to enforcement decisions, it can be difficult to gauge just how
influential such efficiencies actually are in practice.49 Looking
forward, it also remains to be seen how the Trump administration will treat efficiencies, as Republican-led antitrust agencies have historically given more credence to such claims.
Even though there is some resistance to taking efficiencies
into account in horizontal mergers, there has been a greater
willingness to accept efficiencies in the context of vertical
mergers and innovation markets given the consumer welfare
standard of U.S. antitrust law. For instance, the elimination
of double-marginalization from vertical mergers tends to
lower the prices paid by consumers, while innovation leads to
new or higher quality products and services for consumers.50
For example, the Federal Trade Commission cleared the
Synopsys/Avant! merger in 2002 partly based on the potential efficiencies resulting from integrating Synopsys’ front-end
and Avant!’s back-end electronic design automation tools for
the design of integrated circuits.51
With respect to innovation, the Horizontal Merger Guidelines state that the U.S. agencies will consider innovation,
including the ability of merged firms to more effectively carry

out research and development activities. Even though the
U.S. agencies view such efficiencies as “generally less susceptible to verification and may be the result of anticompetitive
output reductions,” 52 the FTC cleared Genzyme’s acquisition of Novazyme in 2004 partly on the basis that the complementary skills and expertise of each firm would accelerate
the development of a drug for the treatment of Pompe disease.53 Similarly, in 2011 the DOJ considered Google’s claim
that its acquisition of ITA would allow Google to innovate
more effective flight search services. The DOJ ultimately limited its required remedy to retain the claimed efficiency.54
Scope for Greater Consideration of Efficiencies in
Canada and the United States
While Canada now has a well-established body of cases in
which efficiencies considerations have played a prominent
(and in some cases dispositive) role, each of the cases entailed
a predominantly horizontal theory of harm. This has required
a somewhat predictable trade-off analysis comparing the cognizable efficiencies under Section 96 and the anticompetitive
effects (deadweight loss) arising from the horizontal aspects
of the merger. To date, neither the Bureau nor the courts in
Canada appear to have addressed whether or how to utilize
the Section 96 framework in the context of vertical integration issues or other theories of harm/efficiency, such as harm
or benefit to innovation. The Section 96 framework is well
positioned to assess these types of antitrust issues, and this
could represent the next frontier for mergers relying on the
efficiencies defense in Canada. While questions remain on
how vertical issues or innovation aspects of a merger would
ultimately be addressed under Section 96, the framework
for assessing these topics is foreshadowed in the Bureau’s
Merger Enforcement Guidelines and other materials.
For example, a key question for future merger reviews in
Canada and the United States is how efficiencies arising
from vertical integration should be assessed. The Bureau’s
Merger Enforcement Guidelines note that vertical mergers
“frequently create significant efficiencies,” and refer to the
elimination of double marginalization as an example.55 In
Canada, it is not clear whether the elimination of double
marginalization would be treated as an increase in allocative
efficiency or as a reduction in the anticompetitive effects
brought about by a merger.56 While this distinction should
not matter for purposes of the outcome of the efficiencies
trade-off, it may matter from a legal standpoint whether
the Bureau has the burden of quantifying the anticompetitive effects. In Tervita, the Supreme Court of Canada held
that the Bureau only has the legal obligation to quantify the
anticompetitive effects when the efficiencies defense in
Section 96 is invoked, but does not need to do so for purposes of determining whether a merger will lead to a substantial lessening of competition under Section 92.57
Although it remains an open question whether the Bureau
has an obligation to quantify the anticompetitive effects for
vertical mergers resulting in an elimination of double mar-

ginalization (but no other efficiencies), the procompetitive
aspects of vertical mergers are well established.58 The exercise
of quantifying anticompetitive effects ensures that these procompetitive factors are properly taken into account. This
suggests that the Bureau should be obligated to quantify the
anticompetitive effects of vertical mergers before the Tribunal,
regardless of whether the elimination of double marginalization is treated as an increase in efficiency or reduction in anticompetitive effects.
Similarly, dynamic efficiencies result in substantial
improvements to long-term social welfare,59 which suggests
that dynamic efficiencies should readily be taken into account
in merger review. As Gary Roberts and Steven Salop explain,
“Efficiency improvements are not static, one-time-only
events. Rather, they occur as part of a rich dynamic process
in which efficiency improvements are introduced for private
gain but then frequently stimulate competition that creates
significant spill-over benefits for consumers.” 60
In Canada, the Bureau’s Merger Enforcement Guidelines
note that the Bureau assesses dynamic efficiencies, such as
the introduction of more efficient processes and improvements in product quality and service.61 Moreover, the Bureau’s 2015–2018 Strategic Vision states that the Bureau will
enforce the Act to ensure that “innovative business models are
encouraged.” 62 However, this does not appear to have been
taken into account by the Bureau in recent merger reviews,
and we are not aware of any mergers the Bureau has cleared
on dynamic efficiencies that would otherwise have been challenged. Canadian authorities would benefit from the jurisprudence in the United States on vertical mergers and innovation in considering such factors.
In the United States, the ongoing uncertainty regarding
the role of efficiencies has the potential to result in divergent
outcomes from those of Canada. The U.S. courts and
enforcement agencies appear to recognize that efficiencies
can lead to lower prices and higher quality goods and services for consumers, but lack a concrete and consistently applied
framework for incorporating and crediting efficiencies. In
this respect, the United States may learn from the benefits
observed in Canada from clearly quantifying anticompetitive
effects and cognizable efficiencies, which provides a more
objective basis for determining whether the consumer surplus
standard has been satisfied.
There may also be analytical rationales in the United States
to giving greater weight to efficiencies in certain contexts
where the consumer welfare impact of a transaction is less
stark. These may include cases involving intermediate products (e.g., a merger of companies that produce a small input
into a larger consumer-facing product), large customers,
and/or bargaining between sophisticated parties (large buyers and sellers) where a price increase may result in a transfer
of economic surplus but does not have a significant impact
on the consumer surplus of the end-customers.
A further topic that both the United States and Canada
will confront in the near future relates to merger reviews that
S P R I N G
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require consideration of the potential competitive effects arising from the use of data. Here too, efficiencies considerations
may be able to play a useful analytical role. For instance, a
merged firm may be able to more efficiently use the combined data set than either merging party could individually.
Or it may prove to be more economically efficient for a
merged company to utilize a data set (e.g., because of network
effects) rather than requiring a merged firm to allow access to
the data by competitors. These are important issues that are
at the heart of antitrust analysis
The extent to which efficiencies will be taken into account
in future merger reviews remains an ongoing question. Agencies in Canada and the United States have much that they can
learn from each other’s jurisprudence regarding the consideration of efficiencies in merger review.
Best Practices for Merger Efficiency Claims
The role of efficiencies in merger review routinely generates
significant debate in antitrust circles and, over the last 20
years, the role of efficiencies has emerged as one of only a few
substantive differentiators between merger review in Canada
and the United States. In Canada, efficiencies can be used as
a defense to preclude the blocking of a merger that might otherwise result in a substantial lessening or prevention of competition. In the United States, efficiencies are assessed as one
of several evaluative factors that help determine whether a
transaction will result in a substantial lessening or prevention
of competition, and typically need to be passed on to consumers in order to impact the merger review, but even then
the real impact is often unclear. Each jurisdiction has wrestled with the role that efficiencies should play within its
respective legal and policy framework.
Despite the differences between treatment of efficiencies
in the United States and Canada during merger reviews, efficiency claims remain an important strategy for advocates on
both sides of the border in any given cross-border case. Best
practices include:
䡲 U.S. and Canadian counsel should coordinate closely and
early in the preparation of efficiencies arguments in each
jurisdiction as there will be many areas of overlap in the
types of efficiencies that count, such as variable cost savings.
䡲 The different criteria in each jurisdiction, however, mean
that certain types of efficiencies may be relevant in one
jurisdiction but not the other, likely requiring a different
expert report in each jurisdiction.
䡲 The Bureau, in particular, prefers to see efficiencies reports
early in the merger review process when parties are relying
on the efficiencies defense, which will require the preparation of efficiencies materials earlier on in the process.
While there are differences in how they are considered and
applied in practice, there is a significant and legitimate scope,
or at least the possibility of such scope, for efficiencies in
merger reviews in Canada and the United States. In matters
involving likely cross-border reviews, merging parties and
6 8
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their counsel would be well-advised to consider efficiencies’
role in the overall regulatory strategy early, particularly in
cases where the differential treatment in the United States and
Canada could be outcome determinative. 䡵
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